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In the Court of Appeals of the District of Columbia 


No. 2524. 

X. G. W allace et al., Appellants, 

vs. 

Walter E. Degree. 


Supreme Court of the District of Columbia. 

No. 509o0. At Law. 

X. C. W allace and A. V. Shepherd, Trustees, Plaintiff's, 

vs. 

Walter E. Degree, Defendant, 

Exited States of America, 

Distnct of Col am bin, ; 

Uhn^i.r ! T , | , hfn!v ,l f , \r n C< ""‘ of tl-e District of 

vominiii.i. j| the Citj of Washington, in said District at tlie times 

letcimil ter mentioned, the following pajiers were filed and proceed 

mgs had in the above-entitled cause/to wit: 1 eed 


1 Declaration. 

filed September 21. 1 DOS. 

In Justice’s Court of the District of Columbia. 

No. 50950. 

X. C. Wallace and A. V. Shepherd, Trustees, Plaintiffs 

vs. 

Walter E. Degree, Defendant. 

District of Colfmria, To wit: 

The Plaintiffs X C. Wallace and A. V. Shepherd, Trustees s„e 
the defendant for (unjustly detaining) wrongful I v takiim and de¬ 
taining slid plaintiffs goods and chattels, to wit : For that the de- 
fendant hv his certain chattel deed of trust dated the 2«th dav of 
February, 1008, and recorded among the land records of the District 
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of Columbia in Liber 3138, folio S7. conveyed to the plaintiffs, in 
trust to secure Wilhelm Fennel in the sum of #424.80, all the house¬ 
hold and kitchen furniture, stock in trade and tixtures, then in or 
thereafter to come in or on said premises, and license of house and 
store located at 100(’ St., southeast, and stipulated in said trust 
that he would in no manner endanger the security under said trust 
and in the event that he did the plaintiffs were to take possession 
upon the written order of the party secured under said trust: that 
the security has been endangered and that the defendant is about 
to di>|»ose of all of the stock of said store; that the plaintiff's pursuant 
to instructions have made demand upon the defendant to deliver 
said store and tixtures. stock, furniture and everything se- 
'1 cured by said trust, all of which said defendant refuses to do. 

which said goods and chattels are of the value of three hun¬ 
dred 00/100 dollars (#300.00/100). And the plaintiff- claim that 
the same may be taken from the defendant and delivered to them; 
or if they are eloigned, that they may have judgment of their slid 
value, and all mesne profits and damages, which thev estimate at 
$300.00/ 100. ljesides costs. 

CKO. F. IIA YELL, 


410 :>th St. X. W. 


1 ttornfjf for Plaintiff. 


Affidavit. 

The plaintiffs. X. C. Wall ace and A. \ . Shepherd being first duly 
sworn according to law, make oath that, according to their informa¬ 
tion and belief, that they are entitled to recover possession of the 
chattels to be replevied in this action, being the -aim* described in 
the declaration hereto annexed: that the defendant Walter K. 
Degree has seized ;m ,} detained the same: that the said chattels 
were not subject to such seizure <>r detention, and were not taken 
tinder any \\ lit of Replevin between the parties: and that the goods 
and chattels descrilied in the above declaration arc not of the value 
of more than three hundred dollars. 

X. C. WALLACE. 

A. V. SHEPHERD. 

Subscribed and sworn to before me. this loth dav of \ugu«t 
A. D. 1908. * 

S. A. TERRY. | seal. | 

A. P.. Xotarv Public. 


3 Vndertaking in Replevin. 

Filed September 21. 190s. 

****** * 

The plaintiffs and Wilhelm Fennel, surety, appearing, and sub¬ 
mitting to the jurisdiction of the Court in which above-entitled cause 
shall be tried, and of the Supreme Court of the District of Columbia, 
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herein; undertake for theinsclvc* and each of them, their and each 
of their heirs, executors administrators, successors, and assigns, to 
alnde by and |>crform the judgment of said Court, and of the said 
. uprenic Court, in the premises. which judgment may lie rendered 

against all the parties whose names arc hereto affixed,' either jointly 
or severally. * • 

X. C. WALLACE. [seal. | 

A. V. SHEPHERD. [seal. 

W ILHELM FENNELL. 

Approved Aug. 15. 1908. 

L. C. ST It IDEE. 

Justice of the Peace. 

4 District ok Colcmijia. 

'Vilhelm Fennel, surety in the within undertaking, swears that 

tHct* f?i """7 ° 1 D , ' , ''“ nal property, situate in said Dis- 

t ict. of the Milne of I wo thousand dollars ($2,000), over and above 

all debts and prior obligations: and that he resides at No. 2316 

Ontano Load. N. W .. in City of Washington. District of Columbia. 

W ILHELM FENNEL. 

Subscribed and sworn to before me, this Aug. 15. 1908 

.... L. C. STRIDER, J.’P. [seal.] 

IIV/7 of Replei rin. 

Piled September 21, 1008. 


The President of the Cnited States to the Marshal for said District 
u reeling: ’ 

I he plaintiff in this action having entered into an undertaking, 
with surety as required by law. you are therefore hereby com¬ 
manded to take the goods and chattels claimed hv the plaintiffs, 
o wit : All the household and kitchen furniture and effects of every 

v 11 * inm/n u ,pt1011 V ow in tllc resi,len< * e located on the premises 
. o. l* C St., southeast, and all the furniture fixtures and im¬ 
plements of every kind and description and the stock in trade now 
m the store on said premises, the good will of the business of said 
store and the licenses of said premises from the defendant 
° and deliver the same to the plaintiffs. And warn the de- 
iendant to appear in said court on or before the tenth dav, 
exclusne of Sundays and legal holidays, occurring after the day 
° the service of this writ, and answer said action; and that if he 

made default in so doing the plaintiffs mav proceed to iudgment 
and execution. ' ' ■ 

Given under my hand and seal this Aug. 15, 1908. 

L. C. STRIDER, [seal.] 
Justice of the Peace. 
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Undertaking on Appeal. 

Filed September 21, 1908. 

******* 

I he plaintiffs desiring to appeal from the judgment remlered 
against them in tlu* above-entitled cause. on the ninth dav of Sep¬ 
tember, 1008. to the Supreme Court of the District of Columbia, 
they, and Wilhelm Fennel and Michael .1. Keane, their sureties, 
hereby ap|»earing and submitting to the jurisdiction of the said Su¬ 
preme Court, undertake jointly and severally, to satisfy and pay 
whatever final judgment may be recovered in the said Court, against 
said plaint ills, which judgment they agree may be entered against 
them jointly, or either of them separately in this case. 

Given under our hands this 14th day of September. 1008. 

X. C. WALLACE, 

A. V. SHEPHERD. 

By EUGENE A. .TONES. 

A //’y in Fact. 
W T TLIIELM FENNEL 
MICHAEL .1. KEANE. 


0 Approved Sep. 10. 1008. 

L. C. STRIDEK. 

Justice of the Peace. 


Supreme Court of the District of Columbia. 

Tuesday, March 14///. 1011. 

Session resinned pursuant to adjournment. Hon. Job Barnard, 
Justice, presiding. 

* * * * * * * 

Before Chief Justice. 


No. 50950. At Law. 


X. C. Wallace and A. V. Shepherd, Trustees. Plaintiffs. 

vs. 

Wai/iek E. Degree. Defendant. 


Come again 
the same jury 
case and being 
find herein in 
sum of Eight 


the parties hereto aforesaid in manner aforesaid, and 
that was respited yesterday, who after hearing the 
given the same in charge upon their oath say they 
favor of the defendant and assess his damages in the 
Hundred Dollars. 
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Motion for a New Trio/ and in Arrest of Judgment. 

Filed March 17. 1911. 

******* 

( '"" lc aio plaintiffs in III,, above entitled cause mi,I l,v tlioir 
attorney. Iuigcne A. .tones. move the Court to arrest (lie judgment or 
.maul a new trial in (he above entitled cause, for that. 

* 1 • riie verdict was contrary to the evidence. 

ileiiee ” ^ * li ' 1 VOn * l< ’ t " !ls '''intrary to the weight- of the evi- 

•>. I'or errors of law committed by the trinl justice in the triul of 
sml cause. 

V'il! ".'V ■ •' "' 1 i, . ,,oul • i " l ' i " ,,i< ' ,io " enter judgment 

.iii,un>t the plaintiffs in this cause. 

f °. r " ,,,0r orrnrs nf lmv «‘*i»i tearing upon the face of the 
record m said cause. 

EUGENE A. .TONES. 

Attorney for Plaintiff. 

William E. Ambrose. E<q.. Att’v for Defendant: 

Flense dike notice Hint T shall call (he above motion to (lie nt- 
tention of tlio court on Friday, the 24th day of March. 1011. 

EUGENE A. .TONES. 
Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday. Morel, 3W, 1011 

Session resumed pursuant to adjournment. TTon. Job Bnrnnrd 
Justice, presiding " 

* * * * 

***** 

Before Chief Justice. 

I pon consideration of plaintiff’s motion for a new trial filed 
herein, it is ordered that said motion he. and the same is hereby 
o\milled and judgment on verdict is ordered. Whereupon 

Wm,T l "r <r0( I 1 ' 1 '*! ", C ; ,ef ?" ,!,nt |,w '°ver of plaintiffs and 

dred Doll 's Asoo'nn "f' m'T 1 <*■ Eight Ilun- 

uieii Hollars ($800.00) for bis damages ns aforesaid assessed to- 

Th 'n "i ' frow ,ills ante, and costs of suit to be taxed bv 

the Clerk, and have execution thereof. 

From the foregoing judgment, the plaintiffs and sureties, bv their 

be P)?t 1" "PCieonrl note an appeal to the Court of Appeals of 
the District of Columbia, whereupon the penalty of a bond to 

dred DoliaL SU, ’ erfiC ' ea> ' * heroby in ,1,e 811111 of Fifteen Hun- 
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Me mo ran da. 

April 18. 1011.—Supersedeas bond approve*! and filed. 

April 24, 1011.—Bill of Exceptions submitted. 

May f>.—Time to settle exceptions extended from time to time M 
and including June 7th, 1011. 

Time to tile record extended from time to time to and including 
June 30th, 1911. 

Supreme Court of the District of Columbia. 

Wednesday, June 14///. 1011. 

Session resumed pursuant to adjournment, lion. Thos. II. Ander¬ 
son. Justice, presiding. 

******* 

Before Chief Justice. 

The Court having thi> day signed the Bill of Exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 

9 Bill of Exceptions. 

Filed June 14. 1911. 

******* 

Be it remembered, that at a trial of the above entitled cause be¬ 
fore the Honorable Chief Justice Clabaugh and a jury in Criminal 
Court No. *2. on the — day of March. 1911, the following proceed¬ 
ings were had: The plaintiffs, in order to maintain the issues on 
their part joined, offered in evidence a deed of trust covering the 
property described in the declaration, which was duly admitted in 
evidence and is the words and figures following: 

“This indenture, made this twentv-ninth dav of Februarv. A. D. 

• • • 

1 DOS, by and between Walter E. Degree and his wife Martha Degree, 
of the City of Washington. District of Columbia, parties of the first 
part, and X. C. Wallace and A. V. Shepherd, trustees, of the City 
of Washington. District of Columbia parties of the second part; 

“Whereas, the said Walter E. Degree is justly indebted unto 
Wilhelm Fennel in the full sum of Four hundred and twenty-four 
dollars and eighty cents ($424.80). for money loaned to the said 
Walter E. Degree, and for the payment of which the said Walter 
E. Degree has made and delivered unto the said Wilhelm Fennel, 
his eighteen certain promissory notes, hearing even date herewith, 
for the sum of Twenty-three dollars and sixty cents ($*23.60), 

10 each, payable to the said Wilhelm Fennel or order, in one, 
two, three, four. five, six, seven, eight, nine, ten, eleven, 

twelve, thirteen, fourteen, fifteen, sixteen, seventeen, and eighteen 
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months nfter date res|,ectively. with interest after the maturity of 
each of said notes at the rate of four per cent per annum until paid. 

.1 r 11 " , 1 H ‘ loirtios of the lirst part, desire to secure 

tile lull and punctual payment of the said notes with interest: 

".Now. therefore, this Indenture Witnessed), that said parties of 
the lirst part, in consideration of the premises, and of one dollar 
aw ul money of the Inited States of America, to them in hand 

paid h\ said parties id the see.I part, the receipt of which is hereby 

acknowledged, have granted, sold, and delivered, and do hy these 
presents grant, sell, and deliver unto the said parties of the'second 
part, or the survivor of them, all and singular the goods and cliat- 
tels and personal property named, mentioned, and described in 

I . °"" 10 " l! - i,,llK “ wl and made part of this deed, the same 

icing now ni and upon the premises known as No. 1 (toiA 0 street 
southeast. the City of Washington, in the District of Columbia. 

„„ . ", l,U0 . iU “ }" ,l "‘ Si "' 1 K IH,,| s mid chattels and personal 

J roperty unto and to the use of the said parties of the second part 
or the survivor of them, their executors, administrators, and assigns’ 
m and upon the trust and for the uses following- 
1 rrust - «<>. sutler and permit the slid parties of the 

nh,...,Ti l " rt IO X"" . . . t "" 1 " s «‘ ">e said goods and 

chattels and personal property until the same shall and may he re¬ 
quired as hereinafter provided. 

“And 1 pon 'Plus Further Trust, upon default being made in 
the payment of said notes, or either of them, or of any interest 
thereon when due. or any proper cost, charge, or expense in and 

™ ' il '" e ’. ,lleu - u| any time thereafter, to take immediate 

possession of said goods and chattels and personal property where- 
soecei the same may he found, and to sell the same at pul,lie auc- 
hon, upon such terms and after such public notice as the said 
parties of the second part, or the survivor of them, in the execu¬ 
tion of tins trust, shall deem advantageous and proper; and of the 
proceeds of sale or sales. First, to pay all proper costs, charges, and 

suifX'i 1 "' ‘"l ", of r> l ,er '' eilt 01 1 the .on lit of 

■ aid sale to said Tnistees for services: Second, to pay whatever may 

then remain unpaid of said note, whether the same he due or not" 

f„iiv “.iiw'r it '"' r ' "■ ... *•" '* | ™ : 

in anywise endangered in the opinio,, of said'parties'of the second 
part, or the survivor of them, hy the removal of said goods and 
chattels, and personal property, or any of them, without the 
]- written consent of the said parties of the second part or the 
survivor of them, or bv the non-pavment of the rent of the 
premises where said goods and chattels mav Ic placed stored or 
deposited, or by the rendering of a judgment or decree for the pav- 
ment of money against said parties of the first part, or if said parties 
f the first part shall not keep the same insured in some good and 
reliable company against loss by fire to the extent of Fix hundred 
Dollars, and assign the same to the use of said parties of the second 
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part, or the survivor of them, for the most effectual securing of the 
payment of said indebtedness; or it the same shall become endan¬ 
gered in any other manner, in the opinion of the said parties of the 
second part, or the survivor of them, then and thereafter, upon the 
written order <d the holder or holders of said notes or of either of 
them, to take possession of said goods and chattels and j»ersonal 
property and sell the same, and dispose of the proceeds thereof in 
the manner hereinbefore provided, as though default had been 
made in the payment of said notes. 

“in Witness Whereof, said parties of the first part have hereunto 
set their hands and aflixed their seal." on the day first hereinbefore 
written. 

W’ALTKR E. DEGREE. [seal.J 
MARTHA DEGREE. [seal. I 

\VM. L. FORI). 
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“Referred to in the foregoing deed of trust and made a part of 
the same. 

“All goods, chattels, implement.", and other personal property of 
every description now contained in tlit* premises No. UK) 1 -. C street 
southeast, in the City of Washington, in the District of Columbia, 
including all the household and kitchen furniture and effects of 
every kind and description now in the residence located on said 
premises, and all the furniture, fixtures and implements of every 
kind and description and the stock in trade now in the store of the 
said Walter E. Degree located on the same premises, and all goods 
and merchandise which may hereafter be brought into said store, 
the goodwill of said business and the license of said premises. 

“Signed, sealed and delivered in the presence of the undersigned 
as witness one chair being delivered in the name of all said goods 
and chattels and personal property. 

WALTER E. DEGREE. [seal.] 
MARTHA DEGREE. [seal.J 

WM. L. FORD. 

"Received the goods and chattels mentioned in the foregoing 
Deed of Trust subject to all its provisions. 

•WALTER E. DEGREE.” 

District of Coli miua, To nit: 

“I, William L. Ford, a Notary Public in and for the Dis- 
14 trict of Columbia, do hereby certify that W'alter E. Degree 
and his wife Martha Degree, parties to a certain Deed, bear¬ 
ing date on the 20th day of February. 190S. and hereto annexed, 
personally appeared before me in said District, the said Walter E. 
Degree and Martha Degree being personally well known to me as 
the persons who executed the said Deed, and acknowledged the 
same to be their act and deed. 

“Given under mv hand and seal this 20th dav of February. 1908. 

“WILLIAM L. FORD, [seal.] 
Notary Public, D. C. 
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“Deed of Trust-Chattel*. 

Trn w l,er p ' Des w p \l IX ’ '? X - C - Wal,app A. V. Shepherd, 

L IT™ l< rr: ] i°. r Kei,,nl ° n tl,e 29ti * «i«y <>f Feb. a. n! ms 

at 11 ^0 o clock A. M., and recorded in Liber No. 3138 at folio 87 
ct se(j. one of the Land Records for the District of Columbia, and 
examined bv *Tno. 0. Do veil. Le(*orde^. ,, 

Further to maintain the issues on their part joined, the plain- 
lffs gave evidence tending to show that the plaintiffs were the iden¬ 
tical partus nmil< ’'' as *''c trustees under said deed of tnist. That 
shortly prior to the institution of this suit, Wilhelm Fennel, the 
person named as the holder of the notes in and the partv secured 
by said deed of trust told the plaintiffs that the property mentioned 
in said deed of tnist was in danger; that the defendant, the 
to grantor under said deed of tnist. was selling the stock of 
goods mentioned therein and not replenishing the same, and 
directed said trustees to proceed to take possession of the property 

Zrl hV 'hit 1 ° f n" Sl fr r l' 10 P ro,ppti °n of the interests of 
urn the said Wilhelm Fennell, the party secured by said deed of 

..•fi j .i , sa " ,nist r- 'icing duly sworn as witnesses in the ease 
testified that upon receipt of the foregoing information given them 

A said Wilhelm Fennel, the security became, in their opinion 
endangered and that, acting under the terms of the deed of trust 
they brought this suit to recover possession of the property Said 
trustees further testified that after they had executed the replevin 
papers they neither knew nor heard anvthing more of the ease 
until it was called for trial, and that they had never been in posse«- 
ston of the property. Further to maintain the issues on their part 
mined. Wilhelm Fennel, the party secured in said deed of tnist. 
icing duly sworn, testified that he was the party secured under said 
deed of trust. That he warned the plaintiffs shortlv prior to the 

and f"" f ^ < y? ppv,n thnt ,hp *™rity endangered, 

and told them to take possession thereof: that the stock covered bv 

said deed of tnist was being sold and not replenished and he feared 

that his security would be gone before his debt matured; that in 

his opinion at the time he gave the warning to plaintiffs, the pron- 

ertv was in danger, and it was because of that, belief that, he told 

the trustees to seize the property. Witness further testified that the 

property taken under the writ of replevin was turned over by the 

Ifi t ima A? .'’A'.' (Uk1 not ,0 ? hp P'«intiffs. Witness further 

lb testified that the property seized under the writ of replevin 

was a part of the property described in and covered bv the 
said deed of trust. And thereupon the plaintiffs rested. 

ertv haek ar *" ,,t,0< ' ^ tflP f,pfpnf l an D had never received the prop- 

And thereupon the court of its own motion suggested that under 
the terms of the deed of trust, a written request, bv the holder of 
the notes secured was essential to authorize the trustees to take pos- 

2—2324a 
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session of the pro|>erty; and thereupon the plaintiffs offered in evi¬ 
dence the following paper writing: 

“George 1*. 1 Iavell. Attorney and Counsellor at Law, 41(j Fifth 

►Street N. W.. Washington, l). C. 

Cl)Ll MIUAN Ih lLDlNG, AutJU*t 13, 1008. 
“N. C. Wallace and A. V. Shepherd. Washington, 1). C. 

Dear Mesm-s. Wallace A Shepherd: 1 respectfully request that 
you as trustees under a deed of trust dated February 20, 1008, from 
Walter K. Degree to you to >ecure me in the sum of $4*24.80 de¬ 
mand of the said Walter F. Degree payment of the notes secured 
by said deed of tru>t or possession of the goods and chattels stand¬ 
ing as security for slid notes under .slid deed of trust, as 1 deem iiiv 
security endangered by threats of the said Degree to sell out 
1 < said goods and chattels and leave the city. 

Yerv trulv vours, 

(Signed) WILHELM FENNEL.” 

which paper writing the court refused to admit in evidence, upon 
the ground that had the paper been offered in time, that is, before 
the plaintiffs closed their ease, it would have been rejected as not 
being a sufficient compliance with the terms of the deed of trust, 
to which ruling of the court the plaintiffs then and there noted an 
exception. 

And thereupon the Court of its own motion rules as matter of 
law that the plaintiff- had not made out their east', and that the 
verdict must he for the defendant and that the only question for the 
jury was the question of damages, to which ruling of the court the 
plaintiffs duly excepted. 

And thereupon the defendant*, to maintain the issues on their 
part- joined, gave evidence tending to show that at the time of the 
issuance of the writ of replevin herein, the security was not in any¬ 
wise endangered: that the defendant was not in default in any of 
the payments required to he made under the deed of trust, and 
that he had kept his stock fully replenished and had done no act 
to endanger the security. The defendant. AValter Degree further 
testified on oath that since the execution of the writ of replevin, he 
had entirely paid off and discharged the debt secured by said deed 
of trust, but had never received the property back: that the property 
taken under the writ of replevin consisted of $.*>00.00 worth of 
household furniture and effects and $300.00 worth of stock in trade, 
and thereupon the defendant* rested. 

And thereupon the Court, over the objection of the. plain¬ 
tiffs. instructed the jury that their verdict must be for the 
defendant, and that tbe only question before them for considera¬ 
tion was the question of damages, and in ascertaining said damages, 
thev might take into consideration the testimony of the parties, as 
to the value ot the goods: that there was no evidence of any damage 
-offered bv reason of the detention of the goods other than the 
value of the goods, and that they could not take into consideration 
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damages arising out of any prospective profits the defendant# might 

■ onri ". 1 " C ? f J“j T ° ' ,f th , e s<M,lls ’ to wllk ' h instruction of the 
court the plaintiffs duly noted an exception; and thereupon the 

jury retired to consider their verdict and brought in a verdict for 
he defendant >n the sun, of *800.00; and thereafter, the plain¬ 
tiffs moved for a new trial and in arrest of j„*ti re . and said .notion 
came on for hearing before the said Chief Justice and was overruled 
and judgment rendered against flic plaintiffs, to which action of 
the Justice in overruling said motion and entering judgment an 
exception was duly noted; that the foregoing evidence was all of 
the evidence in the case and that all of said exceptions were then 
and tbeie duly tinted by the Chief Justice in his minutes, and there, 
aftei the plaintiffs, by their attorneys, duly presented and submitted 
the foregoing bill of exceptions and prayed the court to settle and 
'l.mi the same and cause, the same to l,e entered of record which 
was accordingly done this 14th day of June. 1911. 

HARRY M. CLABAUGII. 

Chief Justice. 

1ft During the course of the trial evidence was offered show- 

m<, r the amount of the appraisement to be $168.83. 

* * * * . 

* * * * * 

Notice. 

W. E. Ambrose. Esq.. Attorney for Defendant : 

I abe notice, that at ten o'clock a. m. on the 5th dav of Mav 
Dili, or as soon thereafter as counsel mav be beard the plaintiff 

Ril'b '" v "r °r» 

i'S riii r ‘: 0| '""V S ll "‘ nbove-entitled suit of which 
pioposed lull of Exceptions the foregoing is a copy. 

EUGENE A. JONES. 
MICHAEL J. KEANE, 

. Attorney* for Plaintiffs 

Service accepted April — 1011 
B. J. SMITH. 

For IF. E. A mhrose. 

Order for Transcript of Record. 

Filed June 14. 1911. 


The Clerk of said Court will please include in the transcrint of 
record on appeal, the declaration, undertaking in repletin 

", IK,ert i lki "« "" fl PPeal, verdict, motion in’ 
arrest of judgment, judgment, appeal bond, entrv of s„b- 

~" t ° f !•' "• ex< ' e P , ' 0, is and orders Mav 5. Mav 26 and June 

14th extending time, and Bill of Exceptions. ‘ 6 

EUGENE A. JONES, 

A tty for Pl’f. 
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N. C. WALLACE ET AL. VS. WALTER E. DEGREE. 


21 Supreme Court of the District of Columbia. 

United States of America, 

J)i*t rid of Columbia , 


I. John R. ^ oun^. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
20, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 50050 at law. wherein 
N. C. Wallace, et al. are Plaintiffs and Walter E. Degree is De¬ 
fendant, as the same remains upon the files and of record in said 
Court, 

In testimony whereof, I hereunto subseril* my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 27th day of June, A. D. 1011. 

[Seal Supreme Court of the District of Columbia.1 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
*-324. N. C. Wallace et al.. appellants, vs. Walter E. Degree. Court 
nf Appeals. District of Columbia. Piled Jun- 30. 1911. Ilenry W. 
Hodges, clerk. 
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October Term, 1911 . 


No. 2324. 


N.C.WALLACE, A.VICTORIA SHEPHERD,WILHELM 
FENNELL, MICHAEL .1. KEANE, Aitellants, 


VS. 


\\ ALTER E. DEGREE, Appellee. 


BRIEF FOR APPELLANTS. 


Statement of Case. 

This is an action of replevin brought before a justice of 
the peace on or about August 15, 1908, bv the trustees under 
a chattel deed of trust to recover certain personal property 
described in the deed of trust, of the alleged value of $300 
and of the appraised value of $168.83, but actually worth, 
as found b\ the jury, the sum of $800. The facts giving 
rise to the proceedings are as follows: On February 29, 1908, 

lk 
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Walter K. Degree (the appellee), being indebted to Wilhelm 
Fennell (one of the appellant.-) in the sum of $424.80, gave 
as security theretor a deed ot trust on said chattels, in which 
trust the appellants Shepherd and W allace were named as 
trustees; by the terms of this trust said Degree was permitted 
to retain possession of said chattels, but in case of default 
in the payment of the debt secured, or if the security should 
heroine endnuyered in any manner in the opinion of the 
trustees, the trustees were required, upon the written order 
of the party secured, to take possession of said chattels and 
sell the same to pay the debt secured (R., pp. 7, 8). 

On August Id, 1008, Fennel, the party secured, signet! 
and delivered to the trustees the following order: 

“George F. Uavell, Attorney and Counsellor at Law, 
410 b itth Street N. \V., W ashington, D. C. 

“Columbian Building, Auynst 13, 1908. 

“N. C. Wallace and A. Y. Shepherd, W’ashington, 
D. C. 

“Dear Messrs. Wallace & Shepherd: 1 respect¬ 
fully request that you as trustees under a deed of 
trust dated February 29, 1908, from Walter F. Degree 
to you to secure me in the sum of $424.80. demand of 
the said Walter E. Degree payment of the notes se¬ 
cured by said deed of trust or possession of the goods 
and chattels standing as security for said link's under 
said deed of trust, as 1 deem my security endangered 
by threats of the said Degree to sell out said goods and 
chattels and leave the city. 

‘‘Very truly yours, 

“(Signed) Wilhelm Fennel.” 

And thereafter, shortly prior to the institution of the 
.-uit, said Fennel told the trustees that the property was in 
danger, that Degree was selling the stock and not replenish¬ 
ing the same and directed the trustees to take possession of 
the property covered by the trust, and thereupon the trustees 
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became of opinion that the security teas endangered and in¬ 
stituted the replevin suit (R., p. 0). 

The writ of replevin was issued August In, 1908, two days 
after the written notice to the trustees. By virtue of this 
writ the marshal seized certain of the goods described in the 
deed of trust, but instead of holding them in his custody for 
three days and then delivering them to the trustees who 
brought the suit, as required by section 17, Code R. C., he 
either inadvertently or through the fraudulent inducement 
<»f sud Fennel, delivered them to him; and the plaintiffs, 
the trustees under the trust, never did receive the goods taken 
a nder said writ. From a judgment of the justice of the 
peace in favor of the defendant Degree the plaintiffs ap¬ 
pealed to the Supreme Court, District Columbia, giving an 
undertaking wifh Fennel and Michael J. Keane (appellants) 
as sureties (R.. p. 4). Pending the trial of the case on ap¬ 
peal. Degree paid otj the debt to b ennel but did not exact of 
Fennel a return of the property. The trustees, plaintiffs in 
the action, testified that after executing the replevin papers 
they neither knew nor heard anything more of the case until 
it was called for trial, and that they had never been in pos¬ 
session of the property ( R., 9). At the close of the plaintiffs* 
case, and again at the close of the whole case, the court ruled 
as matter of law that the plaintiffs had failed to make out a 
case, and directed the jury that their verdict must he for the 
defendant, and that the only question for them to consider 
was the value of the goods. The jury brought in a verdict 
for $800 (R.. p. 4). the full value of the goods as testified 
to by the defendant (R.. p. 19). and the plaintiffs moved for 
a new trial and in arrest of judgment, which was overruled 
and judgment for $800. interest, and costs was entered 
against the plaintiffs and the sureties (R., p. 5). The ex¬ 
ceptions taken by the plaintiffs were (a) to the action of the 
court in excluding the written notice directing the trustees 
to proceed, (b) in directing a verdict for the defendant, (c) 
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m overruling the motion in arrest of judgment, and U) 
entering judgment in the form entered. 


Assignment of Errors. 

The court erred: 

"I In excluding the written notice and directing 
''' , ' ,llrl .*<"• the defendant, leaving to the jurv onlv 

the i|iie>tion of the value of the g« K ..U ' ' 

In overruling the motion in arrest, thus hold¬ 
ing that the Supreme Court of the District of Colum- 
htt> jurisdiction on appeal of an action arising he- 
oie !l instiee of the peace of which the justice of the 
pence had no jurisdiction. 

1,1 entering a judgment for the value of the 
goods seize, against the plaintiffs, who never had pos- 
session of the goods. 

"j- Iii entering judgment for the value of the 
goo<ls and not m the alternative, i. e., a return of the 
pioperty or the value thereof." 


ARGUMENT. 

D is apparent from the record in this ease that the trus- 

-es under the chattel dee.. trust, whilst endeavoring to 

peifomi the trusts imposed upon them, have been made the 
ucluus either of the grossest neglect and violation of official 
duty on the part of the marshal who served the writ of re- 
po\m. oi the fraud of the party secured by the trust (the 
appellant Fennel) or a combination of both. These trustees 
bad no |K>rsonal or pecuniary interest in the suit, and vet 

I icy arc mulcted . judgment of $,H()() f„ r ,| l0 value'of 

property which they have never received and never had con- 
I" o Whilst Fennel. the party secured under the deed of 
trust, has received both the property taken under the writ 

,h ! i r i a -T en ' ° f " l0 ,lpl " se< ,,rp<1 h >' <he deed of trust as 
«e . \ hether Fennel still has the property, holding the 


came for the benefit of Degree. the grantor in the deed of 
trust, or ha* converted it to his own use, does not appear in 
the record; but we respectfully submit that under these facts 
there is neither reason nor precedent justifying a judgment 
against the plaintiffs. The remedy of Degree would lie an 
action for damages (if he has sustained any) against the 
marshal and Fennel for the conversion of his goods Ibid 
the court permitted the merits of the controversy to go to 
the jury, there can lie no doubt as to what their verdict would 
have been: but by committing the error excluding the notice 
from Fennel to the trustees directing them to proceed under 
tbc deed of trust, he was logically obliged to follow it with 

another error and direct a verdict for the defendant This 
"rings us to the 


First Assignment of Error. 

The insecurity clause in chattel mortgages has been before 
the courts for interpretation many, many times and is gen¬ 
erally held to give the mortgagee the right to proceed when- 
e\ei he, in good faith, believes the security endangered. 

Jones on Chattel Mortgages, 2d ed., sec. 431. 

Richardson vs. Coffman, 87 la., 121. 

Werner vs. Bergman, 28 Kan., 80. 

Hall vs. Sampson. 35 N. Y., 274. 

Farrell vs. Hildreth, 38 Barl>our, N. Y.. 178. 

Cage vs. Way land, 67 Wis., 566. 

Cline vs. Libbey, 46 Wis., 123. 

Iluebner vs. Koebke, 42 Wis., 319. 

1 he clause in the deed of trust under which the plaintiffs 
were acting in this case directed them to take possession of 
the goods whenever the security becoming in their opinion in 
anywise endangered, they should receive a written order 
from the party secured. The written order found on page 
0 of the record is a substantial compliance with the terms 




of the trust, and the fact that it is couched in the alternative, 
/. a direction to get the money or the property, is no ob¬ 
jection to its validity as authority for the plaintiffs to pro¬ 
ceed: in fact, it is technical in the extreme to hold that any 
written order at all was necessary, in view of the fact that the 
partv secured himself joined in the replevin undertaking; at 
the time the action was brought (K., pp. -. ?>). Had the 
trustees failed to act under the written order and the good* 
had therebv become lost or destroyed, would they not have 
made themselves liable to the party secured? 

Second Assignment of Error. 

The jury found the value of the goods replevied to be 
SjtSIM). The amount involved was disputed, and upon the 
question of value the case was fairly submitted to the jury: 
so their verdict upon the subject is final and conclusive, not¬ 
withstanding the fact that the value alleged in the declara¬ 
tion was only $.‘>00. and the appraised value only $10*. 
It thereujHm became the duty of the court below, tbc mo¬ 
ment the value was ascertained, to dismiss the suit. Section 
0 of our Code provides as follows: 

U Jurisiliction .—The said justices of the (place) 
pence shall have jurisdiction in all civil cases in which 
the amount claimed to be due for debt or damages 
arising out of contracts, express or implied, or dam¬ 
ages for wrongs or injuries to persons or property, 
does not exceed three hundred dollars, including all 
proceedings by attachment or in replevin where the 
amount claimed or the value of the property involved 
does not exceed said sum except in cases involving the 
title to real estate, actions to recover damages for as¬ 
sault or assault and battery, or for malicious prosecu¬ 
tion. or actions against justices of the peace or other 
officers for official misconduct, or actions for slander 
or libel, or actions on promises to marry: and said 
jurisdiction shall be exclusive when the amount 
claimed for debt or damages or the value of personal 



property claimed does not exceed fifty dollars, and 
concurrent with the Supreme Court when it exceeds 
fifty dollars.” 

Hence, value being the gravamen of jurisdiction, the court 
had no more authority to proceed in this case upon the dis¬ 
covery of the real value of the property involved than it 
would have had to try an action for assault and battery, slan¬ 
der. libel, breach of promise to marry, or an action against a 
justice for official misconduct, and it therefore erred in deny¬ 
ing the motion in arrest of judgment. The discussion of 
this assignment of error involves the following 

Points. 


A judgment rendered by a court having no jurisdiction 
of the subject-matter is absolutely void. 

Street vs. Stewart, 38 Ark., 159. 

Jones vs. Jones, 14 N. C., 300. 

Moore vs. Snell, 88 S. \\ ., 270. 

Western Union Tel. Co. vs, Campbell, 30 Tex. Civil 
App., 270. 

Dazev vs. Pennington, 10 Tex. Civil App., 320. 
Pettus vs. McKinley, 50 Ala., 41. 

David vs. David, 50 Ala., 49. 

Leslie vs. Tucker, 57 Ala., 483. 

I lavs vs. Cockrell. 41 Ala., 75. 

Joseph vs. Joseph, 5 Ala., 280. 

Ashley vs. Brassie, 1 Ark., 144. 

Fov vs. Talbert, 2 Cranch C. C., 124. 

Cross vs. Blandford, 2 Cranch C. C.. 077. 


Cross vs. Blandford arose in this district. It was an ap¬ 
peal from the judgment of a justice of the peace rendered 
on a verdict of a jury drawn in the justice’s court. The cir- 
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cuit court held on appeal that the real cause of action before 
the justice was a tort (of which the justice had no jurisdic¬ 
tion), and so reversed the judgment. 

2 . 


1 he real value and not the alleged value is the touchstone 
o! juiisdiction in actions where value is the gravamen of 
jurisdiction, such as replevin. 

Sanford vs. Scott, 38 Conn., 244. 

Tyler vs. Bowl us, 54 Ind., 333. 

Leslie vs. lie her, 4 Kans., 315. 

Leonard vs. Hannon, 105 Mass., 113. 

Blake vs. Darling, 110 Mass., 300. 

Octo vs. Teaham. 133 Mass.. 430. 


In Darrell vs. Biscoe, 04 Md., 084, a justice of the peace 
issued a writ of replevin for a horse, which was returned by 
the constable with an appraisement in which the horse was 
valued at $00. At a trial before the justice of the peace, 
judgment was rendered for the defendant and plaintiff ap¬ 
pealed to the circuit court, which rendered judgment for the 
plaintiff. At the trial in the circuit court, the defendant 
offered evidence tending to show that the horse was worth 
o\ei $100, the limit of the justice of the peace jurisdiction. 
This evidence was rejected and judgment for plaintiff. De¬ 
fendant appealed to the Maryland Court of Appeals, which 
held that the evidence was admissible, and, if true, the judg¬ 
ment should be for a quashal of the writ. 

The case In re The Sydney, 130 U. S., 331, was a libel in 
admiralty, the value of the boats libeled being alleged to be 
over $9,000. 1 he proof showed the value less than $5,000. 

The Supreme Court held it had no jurisdiction of an appeal, 
the test being the real amount in controversy. 


Where the court a quo had no jurisdiction, the appellate 
court has none, though the appellate court would have had 
original jurisdiction had the action been instituted there. 
Timmins vs. Bonner, 58 Tex., 554. 

Baker vs. Chisholm, 3 Tex., 157. 

Able vs. Bloomfield, 6 Tex., 263 
Hoi •an vs. W ahrenber ger, 9 Tex.. 317. 

Davis vs. Stewart, 4 Tex., 223. 

Gregory vs. Williams, 24 Ark., 177. 

Dunnington vs. Bailey, 27 Ark., 508. 

Collins vs. Woodruff, 9 Ark., 463. 

Latham vs. Jones, 6 Ark., 372. 

Felt vs. Felt, 19 Wis., 209. 

Stingham vs. Board of Supervisors, 24 Wis., 594. 
Butler vs. Wagner, 35 Wis., 54. 


Osgood vs. Thurston, 23 Pickering, 110—Ch. J. Shaw: 

It is perfectly clear that the court of common pleas had no 
jurisdiction. * * * This being so, the appearance and 

plea of the defendant could not give the court jurisdiction. 
As this court can only take cognizance by appeal of causes 
iiom the common pleas, which were rightlv commenced 
there, it follows that the court has no appellate jurisdiction 
of the cause. If a justice in an action commenced before 
him have no original jurisdiction, the county court can have 
no appellate jurisdiction (Thompson vs. Soiomon Colony, 6 
A t., 91). Where the lower court has no jurisdiction of the 
subject-matter of a cause, the appellate court has none, except 
to annul by reversal the illegal proceedings below. It cannot 
remand the cause to the trial court, nor retain the cause for 
further proceedings. 

Am. & Eng. Ency. PI. & Pr., Vol. 2, pp. 2, 3, notes 

2, 3, and 4. 
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And since consent cannot confer jurisdiction, the appellant 
does not waive the question hy appealing from a proceeding 
ot which the inferior court had no jurisdiction. 

Plunkett rs. Kvans, 5U X. \V. Hep., 903. 

So on an appeal to an inferior appellate court from a de¬ 
cision of a justice of the peace, the amount demanded hy the 
plaintiff cannot he increased beyond the limits of the juris¬ 
diction ot tiie justice helow. 

Shaw r*. Squires, lf>3 Henna. St., 150. 

1-inton r*. Vogel, 98 Henna. St., 459. 

Where the value of the property is the test of the jurisdic¬ 
tion of the court in the replevin suit, the court will be im¬ 
mediately ousted of jurisdiction to proceed further when at 
any stage of the proceeding it appears that the value of the 
property exceeds the jurisdiction limit. This is true regard¬ 
less of the amount at which the appraisers placed the value 
<>f the property (Shinn on Replevin, p. 312). 

()n appeal from a justice of the peace, the appellate court 
has only such jurisdiction as the justice had; and if he had 
no jurisdiction the appellate court requires none, and it is 
immaterial that such court has original jurisdiction of the 
subject-matter of the action (24 Cyc.. p. 941 ). 

\\ here the verdict of the jury upon an appeal from a jus¬ 
tice of the peace to the county court is in excess of the amount 
of which the justice had jurisdiction, it becomes the duty 
of the county court to dismiss the action, because the justice 
of the peace had no jurisdiction of the subject-matter 
1 . r*. Hierce, 19 ('oh, 250). Appeal to circuit court 

from justice of the peace, whose jurisdiction was limited to 
$109: the judgment was $128. The court: ‘*lt is contended 
that the circuit court, upon an appeal from a justice of the 
peace, cannot lawfully take cognizance of a subject-matter 
that is not embraced within the constitutional jurisdiction of 
the justice. This proposition we consider clear and unques¬ 
tionable/’ etc. 

Collins va. Woodruff, 9 Ark., 463. 
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4. 


I ho legislature proscribes and defines the limits of the 
jurisdiction of the respective courts, and the will of the 
legislature in the proper exercise of its power is supreme— 
not to he thwarted by the consent, acquiescence, or waiver 
of tin* parties litigant—and whenever at any stage of the 
proceedings it appeals that the court, has no jurisdiction over 
the subject-matter, it is its duty to take notice of it, whether 
objection is made or not. and dismiss or stay the proceedings 
'./• num mot a, without determining any other matter in¬ 
volved in tin* litigation. “It is a well settled and universallv 

• 

applied principle, that consent of parties cannot confer upon 
a court jurisdiction which the law does not confer, or confers 
upon some other court, although the parties may by consent 
>ub? 11 it themselves to the jurisdiction of the court. In other 
words, conwnt cannot confer jnrhnlietion of the snhjeet- 
jeet matter . but it may confer jurisdiction of the person.” 

Am. A Eng. Knew Pleading & Practice, Vol. 12, p. 

126, citing cases from 34 States. 

Sampson n -s. Welsh, 24 Howard, 207. 


“When the court has no lawful power to act by 
reason of the fact that such power either is not con¬ 
ferred or is expressly withheld, with ref/ant to the 
snhjeef-matter of the unit , the parties thereto cannot 
be said to have waived their objection to this want of 
power because it is not made at the proper time. Such 
an objection cannot be waived, and is fatal at any 
stage of the proceedings.” 

Am. A* Eng. Ency. Pleading & Practice, Vol. 

12, p. 180, note 1. 

“When it appears that the court has no jurisdiction 
over the subject-matter of the suit, it will take notice 
of the defect, whether objection is made or not. and 
will dismiss or stay the proceedings ex mero motn , 
and it is its duty to do so, without determining any 
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otlior matter involved in the litigation.” (Id n 
100, n. 1, 2, 3.) 1 *' F ' 

Mills vs. Brown. 16 Peters, 525. 

Ch. J. Shaw: 

“Tt may seem on the first suggestion that the law 
uonld depart from its rules of action in allowing a 
pait\ to take advantage of his own wrong, and reverse 
a judgment for an error which he himself has com¬ 
mitted in bringing his suit into a court having no 
julisdiction. But without stopping to consider how 
far this consideration would apply to other species of 
error, we find that whatever other defects may he 
waived, consent cannot give jurisdiction when the 
law hasn t given it.” 

Jordan vs. Dennis, 7th Mete., 590; 2 Saun¬ 
ders. 17. Note (S); 2 Oranch. 126: 6 Wen 
465. 

B\ statutory provisions a justice of the peace has 
juiisdiction of actions brought to recover specific 
property._ where the value does not exceed $50.00’ 
((’ode. 757). ami where the value of tin* property <»x- 
ceeds $.>0.00. the plaintiff cannot by averring in his 
complaint that the value is less than that sum, confer 
on the justice jurisdiction of the action: nor is the 
defect of jurisdiction cured, in such case, when prop¬ 
erly presented by a plea in abatement, hy a verdict 
for plaintiff assessing the value at less than $50 00 ” 
Carter rs. Alford, 64 Ala., 286. 


o. 


That where pro|>erty has been taken under a writ of re¬ 
plevin and delivered to the plaintiff, and the action is sub¬ 
sequently dismissed for want of jurisdiction, the court has no 
power to render a judgment for the return of the property 
»>r its value, hut may only dismiss the case. 

Appeal of John Kovston. .>:> Wis.. “where a county court 
has failed to obtain jurisdiction of a proceeding before it, the 
circuit court obtains none on appeal, even where the whole 
matter is tried dc novo in the appellate court.” “If the 


comity court had jurisdiction of the subject-matter of the 
|h weeding*, then, as the whole matter was again litigated in 
the circuit, any intervening errors in the countv court would 
be no ground for reversing the judgment of the circuit court. 
If, however, the county court failed to obtain jurisdiction of 
the subject-matter of the proceedings, then the circuit court 
could not obtain jurisdiction of them by appeal: and the only 
order of judgment it would be authorized to make in the 
matter would be a judgment and order dismissing the same.” 

In Davenport vs. Brooks, it Allen, Mass., IKS, the court 
said: 

"Mow i> (he defendant to avail himself of an objec¬ 
tion to the jurisdiction when the goods replevied do 
not exceed $20.00 in value? Perhaps the best way of 
presenting this issue would he by plea in abatement, 
mit as the objection relates to a matter which need 
not be alleged in the writ, and goes to show that 
neither the court m which the action was pending nor 
any other court had jurisdiction of the action, the de¬ 
fendant need not plead it in abatement, but might 
show it at the trial, and upon its being shown move 
to have the action dismissed.’’ 

^ heie an action for replevin for goods commenced before 
:i justice of the peace was carried to the court of common 
pleas bv appeal, and that court rendered a judgment for a 
return, with damages and costs, and the plaintiff brought a 
writ of error on the ground that neither the justice nor said 
court had jurisdiction, so much of the judgment as awarded 

a return and damages was reversed, and so much as awarded 
costs was affirmed. 

Oh. .1. Shaw in Jordan vs. Dennis, 7 Metcalf Mass 
590. 


Plaintiff’s affidavit appraised the goods at $205, which 
was within the jurisdiction of the justice, and a judgment 
was rendered for that amount. On appeal to the county 
court the jury fixed the value at $365.00, which was in ex- 
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cess of the jurisdiction of the justice. Held, the cause must 
he dismissed (Thomley rs. Pierce. ID Cal.. *27>0.) 

Associate Justice Brown. Sup. Ct. V. S., held in Burdette 
'X Doty. MS Fed.. 41>1, that— 

^ heie a writ ot replevin i»ued in a case of which 
the court had no jurisdiction and the property was 
turned over to the plaintiff pursuant to a statute of 
the State. In Id that the court was not authorized to 
(Miter a judgment for a return of the property, or as¬ 
ses." it." \alue: its power is limited to dismi.ssin< r the 
writ. ,, 

Sc(> als<» Savage rs. I.etton. ’»(» Xeh.. 1 Ms 
Kjder rs. (Beene. M4 S. C.. l.~>4. 

\\ idher rs. Benjamin. 7~> Vt.. 1M4. 

In Dray rs. Dean. lMti Mass.. 1 MS. the court said: 

I he value of the replevied property did not exceed 
•' 1 DO and tin* superior court had therefore no juris¬ 
diction of the action. The action having been dis- 
,,,,>>( ‘d h>r that reason, the defendant moved for 
an order for the return of the property, which was 
.planted; and the (juestion is hen* presented whether 
da* mi peri or court had authority to make tliis order. 
In Jordan rs. Dennis. 7 Mete.. MOO. which was a 
writ of error to reverse* a judgment of the court of 
common pleas in replevin, it wa< held that, as the 
court had no jurisdiction of the action, so much of 
it> judgment as ordered a return of the propertv 
replevied must he reversed. * * * That case i< 

decisive of the present mile.- it> authority is to he 
disregarded. The cases in which it has been held 
tliat. where an action of replevin has been dismissed 
upon 1 1 ic» ground of some insufficiency in the service 
of process a return of goods may he ordered, are 
Distinguished from those where tin* court has no 
jurisdiction over the suhjeet-niatter. Defects of the 
former character may l>o waived, while in the latter 
case even consent of parties cannot invest the court 
with authority to adjudicate (Gray rs. Thrasher. 
1D4 Mass.. M/ M). Having jurisdiction of the sub¬ 
ject-matter of the suit, a court may pass those orders 
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‘ necessary to reinstate in their rights those who have 
been defectively served with process, or who have 
not. received the proper security when property has 
been replevied from them. These are matters which 
those affected by them may insist upon or not, but 
where there i> no jurisdiction over the subject-mat¬ 
ter, a court is powerless to act. It is said in Iowa vs. 
Brigham. 3 Allen, 429, that the court has power 
to award *a return of the goods replevied, if the 
plaintiff for any cause fails to sustain his action/ 
but that case is one where the action was dismissed 
on account of defective service by reason of an in- 
* sufficient bond. Exception sustained.” 


Third and Fourth Assignments of Error. 

There should be no judgment against the plaintiff unless 
he received the goods. 

Prentiss »•#. Moore, 3 Ill. App., 539. 

1 he justice of the peace who issued the writ having no 
jurisdiction, the writ was void and the marshal was a tres¬ 
passer; hence the remedy of Degree is against the marshal. 

The verdict of the jury was erroneous. 

The verdict must conform to the statute. If the statute 
requires it to be in the alternative, the subsequent action of 
the defendant in waiving his claim to the goods and accept¬ 
ing this value does not supply the defect of the verdict 
(Thompson v*. Lee, 19 S. C., 489). 

Notwithstanding the impossibility to return the goods, the 
jury must still follow the statutory directions as to the ver¬ 
dict (63 Neb., 10; 50 Neb., 387). 

The value and damages must be found separately (81 Mo., 
93; 86 Mo. App., 24). 

A verdict for a certain sum of monev is reversible error in 
replevin, although there was no proof that the chattel could 
be returned or in whose possession it was, and such a verdict 
will not support a judgment for a return of the chattel, or, 





if return cannot be made, that the amount found bv the jurv 
be paid (.>8 X. ^ . Supplement, 880). 

\ alue and damages must be assessed separately (sec. 610 
W ells on Replevin. 81 Mo., p. 93). 

Although there be evidence on trial that the plaintiff has 
parted with the possession of the goods, it does not justify an 
ab>oIute judgment for the value of the property (Cochran v *. 
(lottwald. 41 X. V., Supp. C, 317). 


Respectfully submitted, 


Eugene A. Jones*, 
Michael J. Keane. 

A ttoniri/s for J ppe.lhmtx. 
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IN THE 


Court of Appralo, StBtrttt of Coimfttrta 

October Term, 1911. 


No. 2324. 


N. C. Wallace, et al., Appellants , 

VS. 

Walter E. Degree, Appellee. 


BRIEF FOR APPELLEE. 

* - 


STATEMENT OF THE CASE. 

This record is ill extremely unsatisfactory forrri because 
of the fragmentary and disconnected manner in Which it 
has been prepared. This has resulted in an inaccurate state¬ 
ment of the case in the appellants' brief. 

It is submitted that a fair statement of the Case so far 
as it can be gathered from the record, helped out by certain 
inferences, is substantially as follows: 
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By a certain deed of trust, dated February 29. 1908, the 
appellee and his wife conveyed to N. C. Wallace and A. V. 
Sheppherd certain personal property to secure an indebted¬ 
ness set forth in the deed of trust (Rec., 6, 7 and 8). 

The said deed of trust among other things provided: 


And upon this further trust, at any time hereafter, 
w ether the said note shall be due or not upon the 
security hereby given being in any wise endangered in 
t ie opinion of the said parties of the second part or the 
survivor of them by the removal of said goods and 
chattels and personal property, or any of them, with¬ 
out the written consent of the said parties of the sec¬ 
ond part, or the survivor of them, or by the non-pav- 
rnent of the rent of the premises where said goods and 
chattels may be placed, stored or deposited or bv the 
rendering of a judgment or decree for the payment of 
money against said parties of the first part, or if said 
parties of the first part shall not keep the same insured 
in some good and reliable company against loss by fire 
to the extent of six hundred dollars and assign the'same 
to the use of the said parties of the second part, or the 
survnor o them, for the more effectual securing of 
the payment of said indebtedness; or if the same shall 
become endangered in any other manner in the opinion 
of the said parties of the second part or the survivor 

nf tl h Tm len a i nd , , thereafter u P° n the written order 
of he holder or holders of said notes or either of them 

to take possession of said goods and chattels and per¬ 
sonal property and sell the same, and dispose of the 
proceeds thereof in the manner hereinbefore provided 

Sr* in "" w™- -m 


Thereafter and before the maturity of the said debt Wil¬ 
helm Fennell, the holder of said notes, wrote a letter to the 
said Trustees, found on page 10 of the Record. 

Thereafter said Fennell made certain verbal statements 
to the Trustees, which are set out on page 9 of the Record. 

Thereafter, on September 21, 1908, the said Trustees ap- 
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parently without making any demand for the delivery of the 
property, filed in the Municipal Court the declaration in 
replevin set out on pages 1 and 2 of the Record. 

What was done under this declaration does not affirma¬ 
tively appear, the only indication that any action thereunder 
was ever taken being the undertaking in replevin on pages 2 
and 3 of the Record, the writ of replevin on page 3 of the 
Record, and the undertaking on appeal on page 4 of the 
Record. 

This break in the Record is not applied by anything in 
the Bill of Exceptions, because the words printed on page 
11 of the Record, as follows, “During the trial evidence 
was offered showing the amount of appraisement to be 
$168.83,” form no part of the Bill of Exceptions. 

In March, 1911, three years after the declaration in the 
Municipal Court was filed, this cause came on for trial in the 
Court below. 

From the Bill of Exceptions it appears that the Trustees, 
after setting in motion the machinery of the Municipal 
Court, “Neither knew nor heard anything more of the 
case until it was called for trial.” And it further appears 
that they permitted the property taken under the writ to 
be delivered to Wilhelm Fennell and not to themselves, and 
that they never exercised the power of sale conferred upon 
them by said deed of trust. 

Upon objection, the Court excluded the letter from Fen¬ 
nell to Wallace & Sheppherd, dated August 13, 1908, which 
forms a ground of the first exception. 

Thereupon the Court ruled that the plaintiffs had not 
made out their case which formed the basis of the second 
exception. 

The defendant gave evidence tending to contradict the 
statements of Fennell, and also tending to show that the 
debts secured by the Deed of Trust had been fully paid, but 
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that the property taken under the writ of replevin had never 
been returned to him. He also gave evidence tending to 
show that the property so taken consisted of five hundred 
dollars worth of furniture and three hundred dollars worth 
of stock in trade. 

Thereupon, on the whole case, the Court instructed the 
jury that their verdict must be for the defendant, and that 
the only question before them for consideration was the 
question of damages, and that in ascertaining said damages, 
they might take into consideration the testimony of the par¬ 
ties as to the value of the goods; that there was no evidence 
of any damage suffered by the reason of the detention of 
the goods, other than the value of the goods, and that they 
could not take into consideration damages arising out of 
any prospective profits the defendant might have made 
out of the sale of the goods. 

To this instruction, embodying, as it does, a series of legal 
propositions (all of which appear to be fully warranted by 
the testimony and the last proposition, to wit, that relating 
to prospective profits being clearly and indisputably correct, 
both as matter of law and upon the record), it appears from 
Bill of Exceptions, page 11, that “The plaintiff duly noted 
an exception” 

The trial resulted in a verdict by the jury in favor of the 
defendant, and assessing his damages in the sum of $800.00. 

Thereupon, a combined “Motion for new trial and in 
arrest of judgment” was filed. 

This motion is an anomaly in judicial procedure, and 
appears neither to be a good motion for a new trial nor in 
arrest of judgment. 

So far as the motion was intended as a motion for a 
new trial it is of course not reviewable here. 

Considered as a motion in arrest of judgment, it is de¬ 
fective and should have been overruled. 
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a. Because a motion in arrest will not lie except for mat¬ 
ters appearing upon the face of the pleadings. 

b. Because there is no sufficient statement of the grounds 
of the motion. 

c. Because owing to the peculiar language of the motion 
Jt is impossible to determine what grounds were relied on 
for a new trial and what in arrest of judgment. 

ARGUMENT. 

Singularly enough the real question which was probably 
in the minds of appellants’ counsel is not distinctly raised 
by any of the assignments of error. 

Taking up the consideration of these assignments in their 
order it is submitted that the ruling of the Court exclud¬ 
ing the order from Fennell to the Trustees was entirely cor¬ 
rect for the following reasons : 

The Deed of Trust, under the doctrine fully established 
in this Court and which needs no citation of authority to 
support it, created but a lien upon the goods thereby de¬ 
scribed, leaving the 'title for all beneficial purposes, to¬ 
gether with the rights of possession, in the appellee until 
the happening of those contingencies provided for by the 
Deed of Trust, and no others, and the provisions of the 
Deed of Trust being the language of the appellants, the 
Trustees must be strictly construed. 

The written direction contemplated by the Deed of Trust 
is thereby required to follow the decision by the Trustees , 
that upon reasonable grounds and in good faith they deem 
the security to be endangered. 

While, of course, the Deed of Trust might have provided 
that this decision as to insecurity should be that of the party 
secured, it does not do so, and, therefore, the Trustees are 
not authorized to act upon mere hearsay, even though de¬ 
rived from the party secured. 
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It w ill be observed that the Bill of Exceptions does not 
show that any evidence was offered tending to show that 
there was any just grounds for such apprehension. 

The written direction is wholly insufficient. 

a. Because it does not direct the Trustees to take pos¬ 
session of and sell the property, being the only direction 
which could validly be given them, even if the proof had 
shown, as it does not, that reasonable grounds of appre¬ 
hension existed. 

b. The direction is in the alternative for a demand of 
payment or of possession. 

c * The direction is based entirely upon the opinion of the 

party secured and not upon any knowledge or opinion of the 
Trustees. 

In matters of this sort where title and possession of 
property are to be divested under conventional arrange¬ 
ments, it is essential that the conventional prerequisites of 
action should exist. 

The State cases cited are, of course, not controlling, and 
the question as to the meaning of the insecurity clause in 
Chattel Deeds of Trust is open in this jurisdiction. 

In ■\ iew of the care with which this Court has alwavs 
safeguarded property rights, it is not believed that it will 
be inclined to adopt a rule so extreme as that contended for 
by the appellants, the logical outcome of which would be 
that valuable property would be held subject to the zvhim 
or caprtce of a timid or malicious holder of the security. 
It is submitted that the true doctrine is that there must 
exist reasonable grounds in the mind of the person author¬ 
ized by the Deed of Trust to decide the question to believe 
that the necessity for action exists, and that this cannot be 
supplied by hearsay statements, nor can the requirement 
for a written direction such as are contained in the Deed 
of Trust be met by the ambiguous and argumentative docu- 
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ment attempted to be relied on and which was properly 
excluded. 7 

The second assignment of error is not supported by the 

record. The vital defect in connection with it is that the 

premise upon which it is founded does not exist in the 
record. 

In the first place, as has been heretofore stated, there is 
nothing in the record to show, except by inference, what 
value was ascertained in the Municipal Court, and the lan¬ 
guage of the verdict of the jury in the Court below abso¬ 
lutely negatives any finding of value by the jury in that 
Court. 

The verdict, Record, page 4, shows that what the jury 
found was that they found in favor of the defendant, and 
assess his damages in the sum of $800.00. And the judg¬ 
ment, Record, page 5, adjudges that the appellee shall re¬ 
cover $800.00 “For his damages, as aforesaid assessed.” 

It therefore appears that there never has been any ascer¬ 
tainment of a value of these goods in excess of $300.00, and 
this appears from the fact that by their declaration filed in 
the Municipal Court, and their affidavit filed therewith, the 
appellants, the Trustees, under their oaths fixed the value 

of the property involved at not more than $300.00. (Rec. 

1 and 2.) 

Section 13 of the Code provides that when a declaration 
such as is set forth in the Record, pages 1 and 2, is filed, 
the Court shall have authority to issue a writ of replevin. 

By the act creating the Municipal Court this amount is 
increased to $500.00. 

Act of February 17, 1909. 35 Stats., 624. 

Section 17 of the Code contains the following significant 
provision: 
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Or if it shall be made to appear to the said Justice 
that the property is of the value of over $300.00, he 
shall quash the writ of replevin and direct the property 

to be returned to the party out of whose possession it 
was taken.” 

No such showing, it is quite obvious, was made in the 
Municipal Court. 

On the contrary, the plaintiff themselves swore that the 
value did not exceed $300.00, and if the unsigned memo¬ 
randum at the end of the Bill of Exceptions (Rec., 11) 
that evidence was offered showing the amount of the ap¬ 
praisement to be it* 168.83, can be considered here, it appears 
that it was affirmatively shown not only by the plaintiff's 
affidavit, but by the evidence in the Municipal Court that 
the value did not exceed $300.00. 

Under the language of Sections 13 and 17 of the Code 
it is submitted with great confidence that the jurisdiction of 
the Municipal Court is properly invoked when such a decla¬ 
ration as is required Section 13, ts filed, and this view is 
fortified by the provision of Section 17, which clearly recog¬ 
nizes the jurisdiction of a Justice of the Municipal Court 
to dispose of the property taken under the writ, even if of 
the value of more than $500. 

In this connection it is respectfully submitted that these 
appellants are estopped to say that the value of the property 
involved exceeded $300.00, and that to allow them to do so 
here would be to allow them to experiment with and trifle 
with the administration of justice, indeed, a graver question 
is presented as to the right of these appellants to be heard 
here to say contrary to their sivorn statement by which they 
set in motion the machinery of the Municipal Court that that 
sworn statement was untrue. 

The Supreme Court of the United States has had occa¬ 
sion to deal with some emphasis with such a situation, and 
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has uttered no uncertain sound on the subject in the follow¬ 
ing cases: 

R. R. Co. vs. Howard, 13th How., 307 (336-337). 

Daniels vs. Tearney, 102 U. S., 415 (421). 

Davis vs. Wakelee, 156 U. S., 680 (689). 

The effect of these cases cannot be escaped by attempting 
to confuse the precise question, which question really is this: 

The Municipal Court having undoubted jurisdiction in 
replevin suits, can that jurisdiction be ousted, in spite of 
estoppel, by the contention on appeal by the plaintiff in the 
Municipal Court that his sworn statement as to value was 
untrue ? 

Indeed, it has been held that a mere agreement as to 
value concludes the parties when value is the test of juris¬ 
diction, and this is decided expressly in one of the cases 
cited by the appellant. 

Leonard vs. Harmon, 105 Mass., 113. 

But it is submitted that this question does not arise in 
this case because, as has heretofore been shown, there is no¬ 
where in the record any conclusive adjudication as to value 
beyond $300.00. 

So far as anything appears, the maximum value shown 
in the Municipal Court was $300.00, and there was no find¬ 
ing of value in the Court below. 

As has already been stated this question if it were in the 
case is not raised, and could not be raised upon such a mo¬ 
tion in arrest as is contained in this record. 

It will be observed that no instruction was asked from 
the Court below on the subject of value nor as to the 
amount of the verdict, and the attempted exception to the 
charge fails for the reasons heretofore stated to raise any 
such question. 




Even in the motion for new trial no question was made 
as to excessive damages, and the appellants in their brief 
say that the verdict of the jury was final and conclusive. 

Finally, on this assignment, it is submitted that it presents 
a familiar case of litigants who having selected their forum 
are dissatisfied with its judgment and seek to escape its 
effect by questioning the jurisdiction they, themselves, have 
invoked. 

Such attempts never meet with the approval of the Court, 
and will never be given effect unless there be no escape from 
doing so. 

The doctrine that consent can not confer jurisdiction of 
the subject-matter is, of course, well settled, but for the rea¬ 
sons heretofore stated has no application to this case. 

Most of the cases cited have to do with such situations 
as would be presented where attempt was made, for exam¬ 
ple, by consent, to confer jurisdiction upon the Municipal 
Court to try an action of ejectment, but in a case like this 
where the Municipal Court has jurisdiction in replevin, and 
where the question of value in it is concluded by the admis¬ 
sion under oath of the plaintiff and is not disturbed by any 
finding in the Court above, the jurisdiction of the Municipal 
Court as the original trial court, and of the Supreme Court 
of the District of Columbia, as the intermediate Appellate 
Court, is established. 

The third assignment of error is not well taken because it 
is apparent that the plaintiff for purposes of liability and 
according to their own showing did receive the goods 
through their agent, Fennell. 

Having set in motion the drastic machinery of replevin, 
the plaintiffs cannot now escape its consequences and the 
liabilities dependent thereon by saying they failed to dis¬ 
charge their plain duty and to insist upon the delivery of 
the goods to them. 



In this connection it is perhaps proper to observe that the 
indignant protest contained in the opening sentences of the 
appellants argument are hardly justified by the actual facts. 

The admitted situation is that as a result of the credulity 

and complaisance of the Trustees they set in motion legal 

machinery under the operation of which the appellee was 

deprived of his property, which had never been restored to 

him, and the damages for which detention which at the date 

of the verdict had lasted for three years amounted to 
$800.00. 

It would have been very easy for the Trustees to have 
investigated; to have required indemnity, and the delivery 
of the goods to themselves. 

It is a salutary maxim founded on long human expe¬ 
rience that they who take the sword must perish by the 
sword. J 

There is no statutory requirement which requires an alter- 
native judgment unless it appears that the goods have been 
delivered to the plaintiff, and the plaintiffs have in this rec¬ 
ord industriously shown that they never received the goods, 

so that the judgment for damages for their detention was 
entirely proper. 

This fully appears from Section 19 of the Code, which 
provides for precisely the existing situation. 

On the question of the amount of the judgment it is 
submitted that under the broad language of the provisions 
of the code on the subject of replevin and the undertaking 
on appeal, Record, page 4, there is no limit upon the 
amount of the judgment for damages which may be entered 
in the Appellate Court. The undertaking of the parties 
being “To satisfy and pay whatever final judgment may be 
recovered in the said Court against the said plaintiff.” 

A further consideration in support of the judgment in this 
regard is to be found in the provision, Section 80 of the 
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Code, which provides that in case of appeals the Appellate 
Court shall proceed to hear the case de novo. And this 
principle is recognized and enforced in the decision of this 
Court in the case of Bradford vs. Brown, 22 Appeals 
D. C., 455. 

Even if it be the view of this Court that a judgment for 
a greater sum than $500.00 for damages could not be 
rendered by the Court below, yet it is submitted that upon 
this record the Court below had jurisdiction, and that under 
the provisions of Section 226 of the Code, this Court has 
power to “Affirm, reverse or modify” the judgment below 
as shall be just, so that there is no occasion (even if the 
Court should be of opinion that the amount of the judg¬ 
ment could not exceed $500.00J for reversal, but in such 
case the justice of the situation can be effectuated either by 
modifying the judgment below or requiring a remittitur as a 
condition of affirmance, as was done in 

Manogue vs. Kearney, 19 Appeals D. C., 448 
And in Robinson vs. Hillman, Law Reporter, Vol. 
39, p. 135. 

On the whole record it is respectfully submitted that it 
does not lie in the mouth of the appellants to complain, as 
they are attempting to do, of the operation of the ma¬ 
chinery which they themselves set in motion, and that the 
judgment below should be affirmed or at the utmost modified 
so as to reduce it to $500.00. 


W. E. Ambrose, 
John Ridout, 
Attorneys for Appellee. 





